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Hon'ble Suresh Kumar Gupta,J. 

 
List revised. 

 
No one put his appearance on behalf of Union of India, however name of Sri Sudarshan Singh is 

shown in the cause list. 

 
Heard Sri Mohd. Afzal, learned counsel for applicant and the learned Additional Government 

Advocate for the State and perused the material available on record. 

 
The present anticipatory bail application under Section 438 Cr.P.C. has been filed for grant of 

anticipatory bail as the accused-applicant-Prashant Sharma is apprehending arrest in connection 

with summon/notice no. CBIC-DIN-20210254YE000088708B dated 05.02.2021 and subsequent 

notice/summons issued by Superintendent /Appraiser /Senior Intelligence, CGST & Central EXcise, 

Ghaziabad, under section 70 of CGST Act, 2017. 

 
Learned counsel for the applicant has submitted that the applicant is innocent and has been falsely 

implicated in the present case. Applicant have no previous criminal history. Further submission is 

that respondent authorities are acting illegally, not disclosing the liability, dues, if any, of the 

applicant till today. The entire proceedings under section 70 of the Act as well as the proceedings 
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under section 174 of the Act is against the law. Further submission is that the applicant is ready to 

cooperate in the investigation. During arguments, learned counsel for the applicant has submitted 

that since the offence is punishable with less than seven years of imprisonment, therefore, ratio of 

law laid down by Supreme Court in case of Arnesh Kumar Vs. State of Bihar, (2014) 8 SCC 273 

should have been invoked. 

 
On the other hand, learned AGA states that the offence allegedly committed by the applicant entail a 

sentence up to seven years. In such circumstances, the investigating officer shall ensure compliance 

of provisions of Section 41 and Section 41-A of the Code of Criminal Procedure as provided by 

Hon'ble Supreme Court of India in Arnesh Kumar (supra). 

 
Section 41 of the Code deals with the power of the police officer investigating the commission of a 

cognizable offence, to arrest a person without an order from the Magistrate and without a warrant. 

 
Section 41-A of the Code inserted vide Act 5 of 2009 w.e.f. 1-11-2010, reads as follows: 

 
"41-A. Notice of appearance before police officer.-(1) The police officer shall, in all cases where the 

arrest of a person is not required under the provisions of sub-section (1) of section 41, issue a notice 

directing the person against whom a reasonable complaint has been made, or credible information 

has been received, or a reasonable suspicion eXists that he has committed a cognizable offence, to 

appear before him or at such other place as may be specified in the notice. 

 
(2) Where such a notice is issued to any person, it shall be the duty of that person to comply with the 

terms of the notice. 

 
(3) Where such person complies and continues to comply with the notice, he shall not be arrested in 

respect of the offence referred to in the notice unless, for reasons to be recorded, the police officer is 

of the opinion that he ought to be arrested. 

 
(4) Where such person, at any time, fails to comply with the terms of the notice or is unwilling to 

identify himself, the police officer may, subject to such orders as may have been passed by a 

competent Court in this behalf, arrest him for the offence mentioned in the notice." 

 
A perusal of Section 41 shows that there is no absolute bar against arresting a person accused of an 

offence punishable with imprisonment for a term which may be less than seven years or which may 

eXtend up to seven years with or without fine. Section 41(1)(a), however, provides that an 

investigating officer shall not arrest a person accused of such offences in a routine manner and the 

arrest be made, only after following the restrictions imposed under Section 41(1)(b). 

 
In Arnesh Kumar (supra), the ApeX Court while dealing with the power of the police to arrest a 

person under Section 41 of the Code, has held that the said power is to be eXercised only after the 

conditions enumerated in the said Section are satisfied. The relevant paragraph of the above said 

judgement is eXtracted below: 
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"From a plain reading of the aforesaid provision, it is evident that a person accused of an offence 

punishable with imprisonment for a term which may be less than seven years or which may eXtend 

to seven years with or without fine, cannot be arrested by the police officer only on his satisfaction 

that such person had committed the offence punishable as aforesaid. A police officer before arrest, 

in such cases has to be further satisfied that such arrest is necessary to prevent such person from 

committing any further offence; or for proper investigation of the case; or to prevent the accused 

from causing the evidence of the offence to disappear; or tampering with such evidence in any 

manner; or to prevent such person from making any inducement, threat or promise to a witness so 

as to dissuade him from disclosing such facts to the court or the police officer; or unless such 

accused person is arrested, his presence in the court whenever required cannot be ensured. These 

are the conclusions, which one may reach based on facts. The law mandates the police officer to 

state the facts and record the reasons in writing which led him to come to a conclusion covered by 

any of the provisions aforesaid, while making such arrest. The law further requires the police 

officers to record the reasons in writing for not making the arrest. In pith and core, the police officer 

before arrest must put a question to himself, why arrest? Is it really required? What purpose it will  

serve? What object it will achieve? It is only after these questions are addressed and one or the other 

conditions as enumerated above is satisfied, the power of arrest needs to be eXercised. In fine, before 

arrest first the police officers should have reason to believe on the basis of information and material  

that the accused has committed the offence. Apart from this, the police officer has to be satisfied 

further that the arrest is necessary for one or the more purposes envisaged by sub-clauses (a) to (e) 

of clause (1) of Section 41 Cr.P.C." 

 
Thus, it is mandatory on the part of the investigating officer to record reasons for making arrest as 

well as for not making arrest in respect of a cognizable offence for which the maximum sentence is 

up to seven years. 

 
However, arrest is not required to be made under Sub-Clause (1) of the amended Section 41 of the 

Code, the police is bound to issue a notice of appearance to the accused person. Even in such a case, 

failure to comply with the notice of appearance or unwillingness to identify himself may be grounds 

for the police to arrest a person to whom a notice under Section 41-A of the Code has been issued. 

 
The statutory protection under Section 41 and 41-A of the Code is already available, which the police 

authorities are bound to comply in this case also. 

 
Considering the facts and circumstances of the case, the present anticipatory bail application is 

disposed of directing the Investigating Officer to strictly comply with the provisions of Section 41 

and Section 41-A of the Code of Criminal Procedure as provided by Hon'ble Supreme Court of India 

in Arnesh Kumar (supra). 

 
The anticipatory bail application is finally disposed of with the above noted directions. 

Order Date :- 1.11.2022 Vibha Singh 


